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DETAILED ACTION 

1 . Applicant's election with traverse of claims 26-43 in the reply filed on 3/26/09 is 
acknowledged. 

The traversal is on the ground(s) that the reference does not disclose a control 
unit which is adapted to adjust automatically a parameter of the operation of the heat 
source. This is not found persuasive because the reference Sakuma (EP 0880020) 
discloses the control unit controls the value of the current running through the heater 
and the amount of current determines the temperature of the heater. Therefore the 
control unit described is adapted to adjust the amount of heat applied to the smoking 
article. 

The requirement is still deemed proper and is therefore made FINAL. 



Claim Rejections - 35 USC § 103 

1 . The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

2. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 
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4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

3. Claims 26-29 and 39-41 rejected under 35 U.S.C. 103(a) as being unpatentable 

over Sakuma et al (US 61 61 551 ). 

Regarding claims 26 and 28-29, Sakuma teaches an ignition system with a 
heater (#45) that emits heat in order to ignite the smoking article (column 6 lines 52-58) 
which is held by the smoking machine (column 3 lines 26-36). It also has an automatic 
sensor that detects the position of the end of the smoking article (column 3 lines 37-46). 
The entire device is automatic (abstract). It also discloses a control unit which controls 
the current in the heater. The current controls the temperature of the heater (columnIO 
lines 27-34). The sensor determines the end position of the smoking article and is in 
communication with the controller to move the heater to a lighting position based on the 
position determined by the sensor (column 10 lines 17-26). 

Sakuma does not teach that the end position of the smoking article determines 
the temperature of the heater. 

It would have been obvious to a person of ordinary skill in the art at the time of 
the invention to determine that the control unit is capable of adjusting the temperature 
parameter of the heater based on the end position determined by the sensor. The 
reason for this is that the sensor and control unit can already be seen to be in 
communication. Furthermore, the control unit is capable of changing the temperature of 
the heater as well as position. Therefore it would be obvious to substitute the parameter 
of temperature for position based on the information gathered by the sensor. 
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Regarding claim 27, Sakuma also teaches that the heater is placed in position to 
light the smoking article and the smoking machine inhales air in order to ignite the 
smoking article (column 10 lines 16-20). The inhalation by the smoking machine is done 
in close proximity of the heater (column 10 lines 17-18). This causes air convection to 
occur over the heater, because fluid molecules in the air are moved across it to the 
smoking machine and lighting occurs. 

Regarding claim 28, the control unit would therefore be able to control the 
temperature of the heater. This means that the control unit controls the amount of heat 
coming from the heater to the end of the smoking article. Regarding claim 29, since the 
control unit is controlling temperature it can either disperse heat towards the smoking 
article by raising the temperature or disperse heat away from the smoking article by 
lowering the temperature. 

Regarding claims 39 and 40, Sakuma teaches that a smoking device is lit and 
goes through a puff cycle until it is determined to be burned down to a discardable 
length. At this point the smoking article is discarded (column 5 lines 10-40). A new 
smoking article is supplied to the smoking mouths after one is discarded to make the 
process continuous (column 1 1 lines 41-45). The new smoking article is supplied by the 
roll tray supplying mechanism and is controlled by the control unit (column 7 lines 1-7 
and column 8 lines 3-5). The smoking articles are discarded based on the end position 
determined by a sensor (column 9 lines 36-46). 

Regarding claim 39, Sakuma does not teach that the control unit automatically 
adjusts the time for which heat is applied to the end of the smoking article depending on 
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the location of the end. Regarding claim 40, Sakuma does not teach that the control unit 
can adjust the timing of the application of heat with respect to the puff cycle depending 
on the end position of the smoking article. 

It would have been obvious to one of ordinary skill in the art at the time of the 
invention to have the control adjust the timing of applying heat to the smoking article 
based on the end of said article. The reason for this is that the control unit controls 
when new smoking articles are added to the smoking machine and the control unit does 
this based on the end positions of the current smoking articles that are to be discarded. 
It therefore controls when a new one is to be added and subsequently, lit. Since the 
control unit controls the addition of new smoking articles based on the puff cycle and 
controls the application of heat to said smoking articles, it would be capable of changing 
the timing of these steps. Regarding claim 39, since the control unit controls the lighting 
time of the smoking article, it means that the control unit controls the timing of the 
lighting. Therefore it would be obvious that the controller would control the timing 
duration of the lighting as well, since this is just another timing variant of the control unit. 
Furthermore, the control unit controls all operations of the smoking machine (column 5 
lines 56-58) and therefore controls the timing of heat to the smoking articles (which 
makes it adjustable). 

Regarding claim 41 , Sakuma also teaches that the control unit controls the roll 
tray supplying mechanism, which means it controls the movement of the smoking 
articles (column 8 lines 3-5). The control unit also controls the movement of the heater 
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(column 10 lines 35-39). During lighting, it is preferable for the predetermined distance 
between smoking article and heater to be 1mm (column 10 lines 17-18). 

4. Claims 30-32 and 35-36 rejected under 35 U.S.C. 103(a) as being unpatentable 
over Sakuma et al (US 6161 551 ) in view of Righetto (US 1 763443). 

Regarding claims 30-32 and 35-36, the teachings of Sakuma are disclosed 
above in the rejection of claim 26. 

Sakuma does not teach that the smoking article is lit by electromagnetic radiation 
or that the control unit can adjust the level of radiation or the wavelength range applied 
to the end of the smoking article based on the end position of said article. 

Righetto teaches a lighter that uses electromagnetic radiation in order to light a 
smoking article (column 1 lines 1-9). 

It would have been obvious to one of ordinary skill in the art at the time of the 
invention to combine the smoking machine in Sakuma with the electromagnetic 
radiation lighter from Righetto. The rationale to do so would have been the motivation 
provided by the teaching of Righetto that to do so would predictably create a lighter that 
was compact, cheap to construct and easy to use (column 1 lines 1-9). It is inherent that 
electromagnetic radiation gives off heat. It is also inherent that the more radiation given 
off, the more heat is emitted. Finally, it is inherent that the shorter the wavelength, the 
greater the intensity or heat. This means that adjusting the wavelength range will adjust 
the level of heat transmitted, making them obvious variants of each other. Therefore, 
since Sakuma has a control unit that can control temperature, it would be obvious to 
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substitute the amount of radiation (or wavelength range) for temperature and have the 
control unit control the amount because both give off heat and transmit heat to light a 
smoking article. The amount of radiation (or wavelength range) can be determined 
automatically, and adjusted in the same way as temperature, by the sensor disclosed in 
the rejection for claim 26 above, because they are obvious variants to each other. 

5. Claim 33 is rejected under 35 U.S.C. 103(a) as being unpatentable over Sakuma 
et al (US 61 61 551 ) in view of Righetto (US 1 763443) in further view of Audet et al (US 
3877312). 

The combined teachings of Sakuma and Righetto are disclosed above in the 
rejection of claims 26-29, 30-32, 35-36 and 39-41 above. 

Neither Sakuma nor Righetto teach that the smoking machine includes an 
adjustable shield that is used to shield a heat source from the end of the smoking 
article. 

Audet teaches that a guard is used to shield a heater (column 2 lines 12-22) 
It would have been obvious to one of ordinary skill in the art at the time of the 
invention to combine the smoking machine in Sakuma and Righetto with the shield from 
Audet. The rationale to do so would have been the motivation provided by the teaching 
of Audet that to do so would predictably control the temperature of the heater and 
prevent heat transfer when it is not desirable (column 2 lines 12-22). The action of 
making the shield adjustable would have been obvious since it has been held that 
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making a part adjustable is within the skill of one of ordinary skill in the art. See In re 
Stevens, 212 F.2d 197, 101 USPQ 284 (CCPA 1954). 

6. Claim 34 is rejected under 35 U.S.C. 103(a) as being unpatentable over Sakuma 
et al (US 61 61 551 ) in view of Righetto (US 1 763443) in further view of Whiteford (US 
4136671). 

The teachings of Sakuma and Righetto are disclosed above in the rejection of 
claims 26-29, 30-32, 35-36 and 39-41 above. 

Neither Sakuma nor Righetto teach that the smoking machine includes an 
adjustable reflector or refractor which is adapted to selectively focus or direct radiation 
emitted from the heat source towards said end of the smoking article. 

Whiteford teaches a reflector that is used to reflect electromagnetic radiation 
toward a predetermined focus (column 1 lines 39-64). The reflector is used in a heating 
system (column 1 lines 5-10). 

It would have been obvious to one of ordinary skill in the art at the time of the 
invention to combine the smoking machine in Sakuma and Righetto with reflector from 
Whiteford. The rationale to do so would have been the motivation provided by the 
teaching of Whiteford that to do so would predictably increase efficiency of the heater 
(column 1 lines 32-36). It is inherent that focusing radiation would increase the 
efficiency of the heater because all of the radiation (and therefore heat) would be 
directed towards one point and less radiation would miss directly hitting the focus point. 
It is also obvious to focus on the end of the smoking article because Sakuma discloses 
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that this is the part that is to be lit. The action of making the reflector adjustable is 
obvious so as to direct as much (or little) radiation to the focus point as possible. See In 
re Stevens, 212 F.2d 197, 101 USPQ 284 (CCPA 1954). 

7. Claims 37-38 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Sakuma et al (US 6161 551 ) in view of Righetto (US 1 763443) in further view of Muller 
(US 3739365). 

The teachings of Sakuma and Righetto are disclosed above in the rejection of 
claims 26-29, 30-32, 35-36 and 39-41 above. 

Neither Sakuma nor Righetto teach that the system contains a thermal filter 
located between the heat source and the smoking article that can absorb or reflect 
radiation to prevent the transmission of a proportion of radiation emitted from reaching 
the smoking article. It also does not teach that multiple filters, each at discrete areas of 
the device with different absorption/reflection characteristics can be placed in the 
system and that moving the position of said filters changes the amount of radiation 
transmitted to the smoking articles. 

Regarding claim 37, Muller teaches that dichroic filter (which is a type of thermal 
filter) is placed in between the radiation source and the end target for said radiation 
(column 6 lines 67-68 and column 7 lines 1-18). The filter reflects only a certain portion 
of the radiation that hits it onto the target (column 7 lines 6-8). Therefore a proportion of 
the radiation is reflected and a portion is transmitted to the target. 
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It would have been obvious to one of ordinary skill in the art at the time of the 
invention to combine the smoking machine in Sakuma and Righetto with the filter from 
Muller. The rationale to do so would have been the motivation provided by the teaching 
of Muller that to do so would predictably reflect a portion of the radiation emitted away 
from the receiver, and thus, direct only a portion towards it (column 6 lines 67-68, 
column 7 lines 1 -1 8 and figure 1 0). Also, the omission of an element and its function is 
obvious if the function of the element is not desired. Therefore it would be obvious to 
make the filter removable if its function was not desired. See In re Larson, 340 F.2d 
965, 144 USPQ 347 (CCPA 1965). 

Regarding claim 38, Muller teaches that dichroic filters can be placed in the 
system with different reflection characteristics (column 6 lines 67-68 and column 7-lines 
1-3). 

Muller does not teach the addition of a filter with absorption/reflection 
characteristics. 

It would have been obvious to one of ordinary skill in the art at the time of the 
invention to combine the smoking machine in Sakuma and Righetto with the filter from 
Muller. The rationale to do so would have been the motivation provided by the teaching 
of Muller that to do so would predictably reflect a portion of the radiation emitted away 
from the receiver, and thus, direct only a portion towards it (column 6 lines 67-68, 
column 7 lines 1-18 and figure 10). 
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Regarding the arrangement of filters, Muller teaches that it is possible to 
rearrange the filters to be in a line, defining a discrete area between emitter and 
receiver (figure 10). 

Muller does not teach that multiple filters can be put in a straight line. It also 
doesn't teach that moving the filter relative to the heat source and smoking article 
adjusts the quantity of radiation transmitted. 

It would have been obvious to position multiple filters in discrete areas with 
different absorption characteristics because figure 9 shows that multiple filters can be 
used and they could be combined with the arrangement in a straight line, to form 
discrete area, like the filter shown in figure 10. These figures are variants in design of 
the filters and can combine with each other. It is also inherent that by moving the filters, 
the quantity of radiation transmitted to smoking articles can be adjusted. The farther 
away the filter is from the heater, the longer the distance the radiation has to travel. 
Therefore the longer the distance the radiation has to travel, the weaker the intensity of 
the radiation when it hits the filter. 

8. Claim 42 is rejected under 35 U.S.C. 103(a) as being unpatentable over Sakuma 
et al (US 61 61 551 ) in view of Muller (US 3739365). 

The teachings of Sakuma are disclosed above in the rejection of claim 26. 

Sakuma does not teach that the end of the smoking device can be selectively 
shielded from the heat source, to prevent substantial transfer of heat from the heat 
source to said end. 
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Muller teaches a filter placed in between the radiation source and the end target 
(column 6 lines 67-68 and column 7 lines 1-18). It also shows that some of the radiation 
can go through the filter and some does not (figure 10). 

It would have been obvious to one of ordinary skill in the art at the time of the 
invention to combine the smoking machine in Sakuma with the shield from Muller. The 
rationale to do so would have been the motivation provided by the teaching of Muller 
that to do so would predictably allow only a certain portion of the radiation that hits said 
filter onto the target (column 7 lines 6-8). It is inherent that transmitting radiation is a 
way to transmit heat. Therefore, by preventing the transfer of radiation to the target the 
filter is also preventing the transfer of heat to the end of the smoking article. 

9. Claim 43 is rejected under 35 U.S.C. 103(a) as being unpatentable over Sakuma 
et al (US 61 61 551 ) in view of Sakuma et al (US 541 1 039). 

The teachings of Sakuma (551 ) are disclosed above in the rejection for claim 26. 

Sakuma (551 ) does not teach that the sensor is arranged to detect radiation 
reflected from or emitted by the smoking article. 

Sakuma (039) teaches a sensor on a smoking machine for position detection 
detects radiation emitted from the burning portion of a smoking article (column 4 lines 
24-29). 

It would have been obvious to one of ordinary skill in the art at the time of the 
invention to combine the smoking machine in Sakuma (551) with the sensor from 
Sakuma (039). The rationale to do so would have been the motivation provided by the 
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teaching of Sakuma (039) that to do so would predictably create a smoking machine 
with increased efficiency and safety. The sensor is used to detect radiation off the end 
of the smoking article. This is done so the smoking machine can determine when to 
move the cut off mechanism in order to stop the smoking article from burning any longer 
(column 6 lines 38-43). Therefore, by controlling the burn and not allowing time to be 
wasted by allowing a smoking article to burn too long, safety and efficiency are 
increased. 

Conclusion 

1 0. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. Bebich (US 6581581, ignition by electromagnetic radiation), 
Pillsbury et al (US 4140003, smoking machine) and Norman et al (US 4858628, 
smoking machine). 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to MATTHEW HOOVER whose telephone number is 
(571)270-7663. The examiner can normally be reached on Monday-Friday, 8am-5pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Milton Cano can be reached on (571)272-1398. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/MH/ /Timothy J. Kugel/ 

Examiner AU41 22 Primary Examiner, Art Unit 1 796 



